





















































in this case because HFG did not show good cause or how the benefit of the discovery
tool oﬁtweighed its burden and expense. Whether or not production of hard drives is
required in some circumstances, more than mere speculation that more docﬁments exist
than have been disclosed is required. Even under the Federal rules, which contain a rule
specifically allowing discovery of entire data bases, this discovery is only appropriate in
exceptional circumstances. Federal Rule 34(a) "is not meant to create a routine right of
direct access to a party's electronic information system, although such access might be
justified in some circumstances.”" FED. R. Clv. P. 34 advisory committee's note. Courts
have consistently held that the mere suspicion that a party has not produced all relevant
documents is not sufficient to warrant a inspection of the party's computers.® Applying
Federal Rule 34(a), one court held that, without a factual finding of non-compliance with
discovery rules, it is an abuse of discretion to allow a requesting party to have direct
access to a responding party's data bases. In re Ford Motor Co., 345 ¥.3d 1315, 1317
(11th Cir. 2003). Mere skepticism that all relevant information has not been produced is
"not sufficient to warrant drastic electronic discovery measures." John B. v. Goetz, 531
F.3d 448 , 460 (6th Cir. 2008).

Here, HFG's request is based entirely on the premise that it expected far more
documents to be produced — unfounded skepticism. And at the hearing there was no

evidence that any additional information existed on Weekley's computers or that Weekley

* See Scotts Co., LLC v. Liberty Mut. Ins. Co., 2007 WL 1723509, at *2 {8.D. Ohio 2007) (The federal court stated
that it was "loathe to sanction intrusive examination of an opponent's computer as a matter of course, or on the mere
suspicion that the opponent may be withholding discoverable information."). See also Bethea v. Comcast, 218
F.R.D. 328, 330 (D.D.C. 2003) ("a party's suspicion that another party has failed to respond to document requests
fully and completely does not justify compelled inspection of its computer systems.").



had done any bad faith act or spoliation. In fact, the only evidence indicated that
Weekley's computers would not contain the information ostensibly sought (2 R.R. at 40),
and Weekley responded to HFG's document requests in good faith (2 R.R. at 32-40). At
one point, the trial court specially found "that Weekley Homes has acted in good faith in
locating and producing documents requested by the Plaintiff." (C.R. at 301). HFG has
not shown good cause why this discovery tool is necessary or why any other, less
intrusive, discovery tools would not be sufficient to obtain the information sought.’
Requiring this highly intrusive discovery should be the exception and not the rule.
Allowing discovery of computers based on what is essentially HFG's guess that more
documents may exist, would virtually eliminate any threshold requirement for applying
this burdensome and intrusive discovery tool. The Order is an abuse of discretion.

F. The Order Authorizes an Overly Broad, Impermissible Fishing
Expedition

The trial court abused its discretion in allowing HFG to conduct an overly broad,
fishing expedition into Weekley's computers. This Court has stated, "Discovery is a tool
to make the trial process more focused, not a weapon to make it more expensive." In re
Allstate County Mut. Ins. Co., 227 S.W.3d 667, 668 (Tex. 2007). Discovery is not a

"fishing expedition." K Mart Corp. v. Sanderson, 937 S.W.2d 429, 431 (Tex. 1996).

* See In re Campos, No. 2-07-197-CV, 2007 Tex. App. LEXIS 5485 (Tex. App.—Fort Worth July 12, 2007, pet.
filed) (court of appeals granted petition for writ of mandamus where trial court ordered deposition of witness where
the only evidence indicated that the witness had no relevant information).
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A discovery request that is unlimited in time, place, or subject matter is overly
broad as a matter of law.” Overly broad requests are improper whether they request
privileged information or not.® Requests for discovery must be tailored by the requesting
party to include only matters relevant to the case.” The requesting party has the sole
responsibility to tailor its discovery requests — not the court or the responding pa.rty.8

Here, HFG's request for four of Weekley's computer hard drives is not "merely an
impermissible fishing expedition; it is an effort to dredge the lake in hopes of finding a
fish." A prime factor in "determining overbreadth is whether the request could have
been more narrowly tailored to avoid including tenuous information and still obtain the

necessary, pertinent information." In re American Optical Corp., 988 S.W.2d at 713. The

*See In re American Optical Corp., 988 S.W.2d 711, 713 (Tex. 1998) (holding that trial court's ruling to produce
every document relating to asbestos for a fifty-year period was impermissibly broad); Dillard Dep't Stores, Inc. v.
Hall, 909 S.W.2d 491, 492 (Tex. 1995) (holding that request for Dillard to perform a search for documents covering
a five-year time period and twenty states was overly broad as a matter of law); Texaco, Inc. v. Sanderson, 898
S.W.2d 813, 815 (Tex. 1995) (holding that a request for all documents written by safety director on the subject of
safety, without limitation as to time, place or subject matter, is overly broad).

b See In re Allstate Country Mut. Ins. Co., 227 S.W.3d 667, 670 (Tex. 2007) (noting that because overly broad

requests are improper whether they are burdensome or not, the defendants did not have to detail why the requests
were burdensome to preserve objection).

7 In re Am. Optical Corp., 988 S.W.2d 711, 713 (Tex. 1998) (orig. proceeding) ("Requests must be reasonably
tailored to include only matters relevant to the case.”); Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 814 (Tex..1995)
(orig. proceeding) ("Discovery is limited to matters relevant to the case."); see also In re TIG Ins. Co., 172 S.W.3d
160, 164 (Tex. App.—Beaumont 2005, orig. proceeding) ("Requests must be tailored to include only matters
relevant to the case."); In re Weir, 166 SW.3d 861, 864 (Tex. App—Beaumont 2005, orig. proceeding)
("Protecting privacy rights require scrupulous limitation of discovery to relevant and material information that
promotes justice between the parties."); In re Sears, Roebuck & Co., 146 S.W.3d 328, 331 (Tex. App.—Beaumont
2004, orig. proceeding) ("Discovery requests must be reasonably tailored and include only matters relevant to the
case.'").

& See In re TIG, 172 S.W.3d at 168 ("The burden to propound discovery complying with the rules of discovery
should be on the party propounding the discovery, and not on the courts to redraft overly broad discovery so that, as
re-drawn by the court, the requests comply with the discovery rules."); Jn re Sears, 146 8. W.3d at 333 ("A
responding party does not have the burden to tailor a reasonable discovery request for the requesting party.").

® Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995). See also Balfour Beatty Rail, Inc. v. Vaccarello,
2007 WL 169628, at *3 (M.D. Fla. 2007) ("allowing Plaintiff to gain access to Defendants' hard drives in this case
would permit Plaintiff to engage in a fishing expedition.”).
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Order imposes no limitation on what Weekley has to produce to HFG's experts. The
Order requires Weekley to produce its entire electronic filing cabinet (i.e., hard drives)
for rummaging by HFG's experts. HFG's experts will then search for terms like
"defective," "fence," "mow!," "Lot 1," "grading," and "letter of credit" that contain no
time or scope limitations (C.R. at 49). HFG's experts would receive irrelevant
documents, privileged documents, sensitive employee information, trade secret
information, and information regarding other lawsuits (C.R. at 40). If the computer has a
document dealing with a "defective” heart valve of a Weekley employee - it would be
reviewed by HFG's experts and required to be either produced to HFG or placed on a
privilege log and a copy produced to the trial court for review. The trial court abused its
discretion in requiring the production of overly broad, irrelevant documents and
condoning an improper fishing expedition.
ISSUE No. 2: Further, the trial court shifted the burden of proof regarding a
discovery request. As part of its order directing Weekley to turn over its
computer hard drives to HFG’s experts, the trial court permitted the experts
to designate documents, thus creating a presumption of relevance because in
the absence of Weekley specifically reviewing the designated documents and

establishing they are not relevant (or that they are privileged for that matter),
the documents were fair game for HFG to see. That was an abuse of

discretion.
A. The Order Contradicts Rules Of Civil Procedure and Evidence By
Requiring The Production And Disclosure of Irrelevant and Privileged
Information.

The trial court's Order violates Texas Rules of Civil Procedure 192.3 and 192.5
and Texas Rule of Evidence 503 concerning the production of relevant and non-

privileged information. Rule 192.3 of the Texas Rules of Civil Procedure states that the
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scope of discovery is limited to matters that are not privileged and are relevant to the
subject matter of the pending action. When a defendant is sued, it only has to produce
relevant documents. Moreover, Texas Rule of Evidence 503 provides that a client retains
the right to "refuse to disclose" privileged attorney client communications. Rule 192.5
provides that core work product also is "not discoverable." Moreover, in Texas, -
confidential trade secret information receives heightened protection during discovery.
See In ve Bridgestone/Firestone, Inc., 106 S.W.3d 730, 733 (Tex. 2003).

These unambiguous rules do not include an exception for computer experts hired
by an opponent. Until the Rules are modified, they should be followed. Moreover, the
fact that the trial court ordered the production in light of a confidentiality order does not
ameliorate the fact that Weekley is having to produce overly broad, irrelevant and
privileged documents.'® Therefore, the trial court abused its discretion in ordering the
production of the computers.

B. Trial Court Abused Its Discretion In Ordering Weekley To Create
Overly Broad Privilege Log

The trial court abused its discretion in ordering Weekley to produce a privilege log
in this case. The trial court ordered Weekley to produce a privilege log to HFG within
fourteen days of receipt of the voluminous documents supplied by HFG's éxperts after

“they conduct an overly broad search of Weekley's computers. Search terms such as

1 See In re Hewlett Packard, 212 S.W.3d 356, 363-64 (Tex. App.—Austin 2006, orig. proceeding) (court held that a
protective order did not obviate the "the requesting party's burden to establish the necessity for the discovery of the
trade secret information."); Texaco, Inc. v. Dominguez, 812 S.W.2d at 455-56 (court prevented one party from
sorting through its opponent's files even though the trial court attempted to place certain confidentiality precautions
in place to protect the responding party.)
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"defective," "fence,” "mow!," "Lot 1," "grading," and "letter of credit" will certainly pull
up voluminous information that have absolutely nothing to do with the development
made the basis of this suit (C.R. at 49). Weekley must then catalog these documents on a
privilege log to explain why each document is irrelevant or privileged. (C.R. at 44).
Essentially, the trial court has shifted the discovery rules' burden of proof to show
relevance from the requests to the responding party who must now show irrelevance.

The trial court did not have authority to order Weekley to prepare a privilege log
concerning irrelevant documents or attorney-client communications. Only after a request
for a privilege log had been made, a party withholding information on the basis of a
privilege must identify, without waiving the privilege, the information and material
withheld. See TEX. R. Civ. P. 193.3(b). But the responding party has no duty to provide
a privilege log that identifies irrelevant documents. See id.

Moreover, Weekley should. not have to provide a privilege log regarding work
product or attorney-client communications. Rule 193.3(c) provides an exemption from
the privilege log requirement regarding certain attorney client communications and
attorney work product. TEX. R. Civ.P. 193.3(c). Weekley should not have the obligation
to create a privilege log for irrelevant documents or for work product and attorney-client
communications. Therefore, the trial court abused its discretion in ordering Weekley to
create a privilege log for all documents withheld from HFG's expert's list of documents.

ISSUE NO. 3: If the trial court’s order is not vacated, Weekley will be forced

to comply with an overly broad, burdensome request, under the circumstance

that the requester, HFG, need not show in the first instance any document is
relevant or non-privileged, but rather any document is presumed relevant
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and non-privileged unless Weekley shows the document is not relevant or
privileged. Weekley has no adequate remedy at law.

This Court should grant Weekley Homes' Petition because it has no adequate
remedy at law. There is no adequate remedy by appeal when it is insufficient to protect a
specific constitutional right asserted by the relator, or where a trial court erroneously
compels production of overly broad discovery or compels the production of privileged
materials. See In re Graco Children's Prods., Inc., 210 S.W.3d 598 (Tex. 2006); Tilton
v. Marshall, 925 S.W.2d 672, 682 (Tex. 1996). Weekley Homes does not have an
adequate remedy at law because the trial court's discovery order compels the production
of irrelevant, privileged documents unless Weekley Homes sorts through all of the
documents and identifies those that are irrelevant. No subsequent appellate ruling can
cure this injury |

CONCLUSION AND PRAYER

Weekley requests this Court grant this Petition for Writ of Mandamus and direct
the Respondent, the Honorable Anne Ashby, to vacate her Order. Weekley further

requests all other relief to which it is entitled.

Respectfully Submitted

By: ﬁc"‘“‘7 ,af—fﬂ%

Craig T. Enoch”  SBN 00000026
WINSTEAD PC

401 Congress, Suite 2100

Austin, Texas 78701

(512) 370-2800

(512) 370-2850 (Facsimile)
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Joel W. Reese SBN 00788258
WINSTEAD PC

1201 Elm Street, Suite 5400

Dallas, Texas 75270-2199

(214) 745-5400 (Telephone)

(214) 745-5390 (Facsimile)

David F. Johnson SBN 24002357
WINSTEAD PC

777 Main Street, Suite 1100

Fort Worth, Texas 76102

(817) 420-8200 (Telephone)

(817) 420-8201 (Facsimile)

ATTORNEYS FOR RELATOR,
WEEKLEY HOMES, L.P.
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VYERIFICATION

STATE OF TEXAS §
§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, appeared Joel W, Reese, attorney for
Relator, and being by me duly sworn upon oath based upon personal knowledge after

reviewing the file and record stated that the factual statements set forth in the foregoing

Petition for Writ of Mandamus are true and correct.

A LA —

Jo . Reese

SUBSC[%IBED AND SWORN to before me, the undersigned authority on this
ZA day of

efobey 2008,
M

NOT@AQY PUBLIC, State of Texas

ANN HALL,
¥ NOTARY PUBLIC
y STATE OF TEXAS

<7 My Comm. Exp. 06-05-2012
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CERTIFICATE OF SERVICE

Pursuant to the Texas Rules of Appellate Procedure, the undersigned hereby
certifies that on the 3rd day of October, 2008, a true and correct copy of the foregoing is
being served via Federal Express on:

Honorable Anne Ashby,

Presiding Judge, 134™ District Court
600 Commerce St., Box 428

Dallas, TX 75202

(214) 214.653.7546 (Telephone)

Christopher H. Rentzel
Bracewell & Giuliani LLP
1445 Ross Avenue #3800
Dallas, TX 75202-2711
(214) 758-1078 (Telephone)
(214) 758-8378 (Facsimile)

One of Coumsé < 4
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