














































































































Thus, HFG established that the information it is seeking is relevant (and critical) to
the litigation and responsive to its document requests, and HFG took aggressive steps to
limit the number of documents that would have to be reviewed by Weekley's attorneys.

II. ISSUE NO, 2: The Order does not require Weekley to produce irrelevant,
privileged, confidential, or personal documents to HFG. The exact opposite is
true as Weekley, alone, makes the decision of which documents to produce.
To the extent that Weekley withholds any decuments on the grounds of
privilege, then it must provide a privilege log of the withheld privileged
documents in accordance with the Texas Rules of Civil Procedure. This
procedure as set forth in the Order was not an abuse of the trial court's
discretion.

A. No Production of Irrelevant an_d Privileced Material is Required

The Order does not require the production of irrelevant or privileged material.
The opposite is true as the Order only requires Weekley to produce relevant, non-
privileged documents. Although not explicitly stated in its Brief, Weekley seems to be
equating the copying of four hard drives by PWC to producing documents directly to
HFG. See Brief at 18. First, PWC is a neutral, independent expert, and it is not HFG's
agent or HFG's expert. See section LF, supra. The idea that allowing a neutral expert
appointed by the trial court to image four hard drives is the same as producing documents
to an opposing party is without basis and stands in stark contrast to the multitude of
courts that have ordered this exact process. Id. Second, Weekley, not PWC or HFG, will
decide which documents to produce to HFG. Finally, Weekley's reliance on Texaco, Inc.
v. Dominguez, 812 S.W.2d 451 (Tex. App. — San Antonio 1991, no writ) is misplaced. In

the Dominguez case, the requesting party sought to personally go through the files of the
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party opposing discovery. Id. at 455-56."° Here, HEG has not requested and, under the
terms of the Order, will not have access to any of the documents retrieved from the hard
drives, except for those that Weekley chooses to produce. (C.R. 42-45)

B. The Privilege Log Procedure is Proper and Only Reguires Compliance
with Rule 193.3

Weekley has mischaracterized the nature of the privilege log required under the
Order. Paragraph 5 of the Order states in part:
[Weekley] shall have the right to review the Extracted Data and designate
which documents or information such party claims are not relevant, not
discoverable, or subject to any claim of privilege or immunity from which they
are withheld under such claims, identifying such withheld documents by page
identification number, directory and subdirectory identification, statement of
claimed privilege or immunity from discovery, and brief description of the
information in question as is required by the Tex. R. Civ. Pro. 193.3.
(C.R. at 43)I6 The Order calls for the production of a privilege log in accordance with
Rule 193.3 of the TRCP, and, consistent with that rule, it requires Weekley to identify the
privilege or immunity that is claimed. /d. Any determination that a document is not

relevant or responsive is not an assertion of privilege or immunity, and the plain language

of the Order contemplated only the listing of privileged materials on the privilege log.

1 Weekley cites to the case of Menke v. Broward County School Board, 2005 WL
2373923, *4 (Fla. 4™ DCA Sept. 28, 2005) for the proposition that the cases "permitting
access to another party's computer, @/l have been in situations where evidence of
intentional deletion of data was present." See Brief at 12. The Florida court, however,
was incorrect in this assertion. At the time Menke was decided, several cases had
permitted a requesting party to have access to the opposing party's computers for reasons
other than the intentional deletion of data. See, e.g., Rowe Entm'i, Inc. 205 FR.D. at 428-
29; LIPCO Electrical Corp., 798 N.Y.S.2d at *6-*8.

' The Honza court's order contained the identical provision requiring the
producing party to provide a privilege log covering the items it claimed to be privileged.
Honza, 242 S.W.3d at 583,
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Weekley's erroneous characterization of the Order also ignores the frial court's
explanation of the Order, wherein the judge stated "[a]nd that any documents produced
will be tendered to [Weekley] for [Weekley] to go through and make a privilege log and
determine what documents that [Weekley] feel[s] are relevant to the case. And that you

will make a log as to any privileges." (2 R.R. 60) (emphasis added). Neither HFG, nor

apparently the trial court, expected Weekley to produce a log of documents based on the
grounds of relevance.

Likewise, the Order's requirement that the privilege log comply with Rule 193.3
undercuts Weekley's argument regarding its having to disclose documents on a log i
contravention of Rule 193.3(c). Specifically, Rule 193.3(c) states:

[A] party may withhold a privileged communication to or
from a lawyer or lawyer's representative or a privileged
document of a lawyer or lawyer's representative — (1) created
or made from the point at which a party consults a lawyer
with a view to obtaining professional legal services from the
lawyer in the prosecution or defense of a specific claim in

which discovery is requested, and (2) concerning the
litigation in which the discovery is requested.

See TEX. R. C1v. P. 193.3(c)(1), (¢)(2). Under the Order, PWC will use the search terms
to seek documents created during the calendar year 2004 only. HFG did not file suit until
2006 and did not add Weekley as a party until 2007. The protections of Rule 193.3(c)
extend only to communications to or from a lawyer or lawyer's representative if they are
created in coﬁnection with the litigation in which they were requested. Id. Given the
limited one-year time period for the documents (2004) as compared to when HFG named

Weekley as a party (2007), there should be no privileged documents that would require
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the protections of Rule 193.3(c). Therefore, any concerns relating to Rule 193.3(c) are

unfounded. However, on the off chance that Weekley did somehow anticipate litigation

in 2004 (approximately three years prior to being named as a party), then neither the

Order nor HFG would require Weekley to produce documents protected by Rule

193.3(c)."”

The Order merely requires that any privilege log be created in accordance with

Rule 193.3...nothing more, nothing less, and it does not represent an abuse of the trial

court's discretion.

I, ISSUE NO. 3: Weekley has failed to meet its burden of proving that it has no
adequate remedy at law. The Order does not require Weekley to produce
irrelevant, confidential, personal, or privileged documents; the Order only
requires Weekley to comply with its discovery obligations by reviewing

documents and producing those that Weekley determines are relevant, non-
privileged, and responsive to HFG's discovery requests.

To prove that its existing remedies are inadequate, a relator must establish that it is
"in danger of permanently losing substantial rights." Canadian Helicopters, Ltd. v.
Wittig, 876 S.W.2d 304, 306 (Tex. 1991). Weekley has offered no statement or argument
explaining why tlhere is no adequate remedy at law. Instead, Weekley attempts to meet
this burden by alleging that the Order "compels the production of irrelevant, privileged,
and confidential documents to HFG's experts and then, adding insult to injury requires

Weekley to sort through all of the documents found ... regardless of relevance, and then

T If Weekley anticipated litigation in 2004, a host of issues relating to Weekley’s
knowledge of problems in the Subdivision at that time would be presented, and it would
raise concerns regarding Weekley’s failure to preserve documents, including emails, once
it reasonably anticipated litigation.
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requires Weekley to list in detail each document it concludes is not relevant." Brief at 24.
However, the Order does not require the production of privileged documents, and it does
not mandate Weekley to produce irrelevant or confidential materials to HFG. See
generally section I, supra; see also C.R. 42-45. As explained above, Weekley is only
required to allow an independent, neutral expeft to image four hard drives, and then the
independent expert appointed by the trial court will provide Weekley with any documents
that contain one or more of the 21 search terms that are relevant to HFG's claims against
Weekley. As was the case with other courts facing this issue, Weekley will then have the
opportunity to review the retrieved documents, and Weekley, not HFG or PWC, will
decide which documents are to be produced. Despite the protests Weekley has offered,
the Order does not require the production of irrelevant, privileged, or confidential
information, and it does not require overbroad discovery. See id.

The Order contains detailed protections which have been approved by courts
across the couniry addressing this same issue which are designed to prohibit any
unauthorized disclosure of privileged or confidential information. Id.; see also C.R. 42-
45, Similarly, the Order only requires Weekley to produce a privilege log in accordance
with Rule 193.3 of the TRCP, and it does not require Weekley to list in detail each
document it céncludes is not relevant. See section I1. B, supra.

Weekley's alleged fear that it will be injured because it will have to review
documents that contain one or more of the 21 search terms is equally without merit. As
the producing pafty, Weekley would invariably have the responsibility to review a given

universe of documents and to make the necessary determinations of privilege,
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responsiveness, and relevance. That is how discovery always unfolds, and having to
engage in that process does not constitute a loss of any permanent rights. Weekley has
failed to show that any substantial right will be lost if mandamus review is denied; thus,
Weekley has not proved that it has no adequate remedy at law.

CONCLUSION AND PRAYER

The trial court did not abuse its discretion ‘t)'y entering the Order. HFG followed
the Texas Rules of Civil Procedure, Texas case law, and precedent from acrosé the
country in seeking the relief granted by the Order. The Motion was not a new discovery
tool as alleged; rather it sought to compel, and laid out a mechanism for, the production
of documents that HFG had been requesting for almost two yearé. The process set forth
in the Order is common, widely-accepted, and well-founded, especially given that
Weekley, aftér presenting evidence to the effect that all responsive documents had been
produced, subsequently found and produced almost 200 pages of emails from a former
employee's email account. The same troubling discrepancies and inconsistencies in
Weekley's production still persist, and absent allowing the processes set out in the Order
to move forward, the underlying litigation may well be decided on the facts that are not
revealed. HFG, therefore, respectfully requests that this Court deny Relator's Petition for
Writ of Mandamus, and it additionally prays for all further and other relief, in law or in

equity, to which it may be justly entitled.
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VERIFICATION

STATE OF TEXAS §

§
COUNTY OF DALLAS §
Before me, the undersigned authority, on this day personally appeared Christopher H.
Rentzel, the person whose name is subscribed below and who, upon his oath and based
on personal knowledge stated (i) he is the attorney of record for the Real Party in Interest
in this proceeding and in the underlying case; (ii) as a result of his position as counsel for
the Real Party in Interest in the underlying case and through his participation in the
proceedings leading to the signing of the order at issue in this proceeding, he is
personally familiar with the facts giving rise to this proceeding; (iii) the facts stated in

this Response Brief on the Merits (the "Response") are true and correct; and (iv) the
documents in both the appendix and the record submitted with this Response are true and

correct copies of the original documents.

Christopher H. Rentzel

SUBSCRIBED AND SWORN TO BEFORE ME by Christopher H. Rentzel, on this 2n
day of January, 2009, to certify which, witness my hand and seal of office.
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Presiding Judge, 134™ Judicial District Court

600 Commerce Street, Box 428
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Austin, Texas 78701

(512) 370-2800 (Telephone)
(512) 370-2850 (Facsimile)

Joel W, Reese
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1201 Elm Street, Suite 5400
Dallas, Texas 75270-2199
(214) 745-5400 (Telephone)
(214) 745-5390 (Facsimile)

David F. Johnson
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777 Main Street, Suite 1100
Fort Worth, Texas 76102
(817) 420-8200 (Telephone)
(817) 420-8201 (Facsimile)
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