


















































"Motion to Compel™) which identified several categories of documents that it had not
received, including missing emails.”? (C.R.304) During the Motion to Compel hearings,
Burchfield testified that the emails HFG was seeking had been deleted or stored to
individual hard drives and that there were no back up tapes containing this information.
(2 R.R. 39-40) After the court denied the Motion to Compel, HFG filed the Motion, and
part of Burchfield's festimony was read into the record at the hearing on the Motion. /d.
HFG provided the trial court with good cause to enter the Order by showing that it
had requested documents critical to its claims against Weekley, that essential documents |
had not been prdduced, that documents had been deleted or stored to the hard drives, that
there were no back up tapes available, and that the only place where these documents
could be located is on the individual hard drives. (2 R.R. 41) HFG made the point that
the emails and other documents are critical to its claims of fraud, statutory fraud, and
negligent misrepresentation as they &irectly relate to Weekley's knowledge at the time it
made the representations in the Estoppel Certificate to HFG. (2 R.R. 42-44) When HFG
previously had attempted to compel the production of these same documents, testimony
from Burchfield revealed that he believed that deleted emails were not "saved." (2 R.R.
39-40) However, as the courts have repeatedly recognized, such a belief is incorrect as
information remains on a hard drive after its deletion. See n. 5, supra. Thus, the
documents HFG is secking are still on the hard drives, are discoverabfe, and can be

retrieved by forensic computing expeﬁs by employing the process outlined in the Order.

denied)} (holding that while trial court's ruling did not expressly state that the party offering evidence demonstrated
good cause, record supported an implicit finding of good cause).
12 Weekley erroneously contends that HFG had not prosecuted any motion to compel. (Pet. at 2)
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To allow the outcome of a lawsuit to hinge on the deletion of emails, allegedly making
them forever unavailable, would turn litigation into a game of cat-and-computer mouse
where the evidence at trial is dictated by a person's willingness to press a delete button.
That is not consistent with the TRCP's aims of allowing a case to be decided on what is
revealed rather than what is concealed. In re Colonial Pipeline Co., 968 S.W.2d 938, 941
(Tex. 1998). There was good cause for the trial court's entry of the Order.

E. The Order Does Not Constitute a Flshmg Expedition or Cause a
Waiver of Privilege

The process set forth in the Order does not constitute a fishing expedition as
Weekley claims. HFG has limited the number of search terms to twenty one, has
confined any searches to a single calendar year, and has limited the examination to four
individual's hard drives. HFG connected the search terms to the corresponding
allegations in its petition and to its requests for production. (2 R.R., 42-44, Exh. 5) Thus,
HFG established that the information it is seeking is releyant and critical to the litigation.

Weekley contendsl that the Order allows HFG to uncover confidential and
proprietary business information that has no connection to this matter, as weil as
communications protected by the attorney-client privilege. This is not true, as the Order

preserves any privileged or confidential information. Specifically, the Order provides:

. Weekley, not HFG or the forensic expert, will be able to review any
extracted documents and make any assertions of privilege; (C.R. 44)

. Weekley has a fourteen day period to provide a privilege log after receiving
the documents from the forensic expert; (/d.)

. any observation of information that is privileged or confidential is not a
waiver of an otherwise valid privilege or right of confidentiality (C.R. 45);
and
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. the forensic expert shall not disclose or reveal to anyone the nature or
content of any documents or information observed during the process of
examining the hard drives, and all persons participating in the review
process must execute a copy of an acknowledgment prohibiting the
unauthorized disclosure of information. (Id 45-46)

These same protections have been found to be sufficient to prohibit the
unauthorized disclosure of protected information. Honza, 242 S.W.3d at 583. As such,
the trial court's ordering of this procedure was not an abuse of discretion. Jd.

F. HFG Established That There was Good Cause to Enter the Order, and
There is No Requirement of Bad Faith Required

The only court in Texas and several courts from other jurisdictions facing the issue
of granting limited access to an opponent's hafd drives have not required a finding of bad
faith or intentional destruction of evidence to grant such access.”® Instead, these courts
have focused on the importance of the information requested to the issues in those cases.
Furtﬁermore, HFG did establish that there was good cause supporting the trial court's
entry of the Order. See section I.D., supra.

Weekley's contention that HFG's position is based on unfounded skepticism
ignorés Burchfield's testimony regarding the deletion and archiving of emails and the
realities of computer memory that the courts have recognized. The evidence in this case
is clear — Weekley employees sent and received email, Weekley employees have limited
computer storage space, and Weekley employees constantly delete or archive their email.
Even if the emails or other documents have been deleted, they remain on the hard drives,

and HFG is entitled to the discovery of those vital documents.

2 See generally, Honza, 242 S.W.3d 578, Rowe, 205 FR.D. 421, Simon Property Group v. my Simon, Inc.,
194 F.R.D. 639 (5.D, Ind. 2000).
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G, Weekley Mischaracterizes the Process Implemented by the Order

Weekley attempts to analogize the process called for in the Order to allowing a
requesting party to "rummage"” through an opposing party's file cabinet. That is not the
case, and the Order utilizes a protocol that protects Weekley, Nevertheless, Weekley
would have the Court believe that the forensic expert (from one of the world's leading
consulting firms) is going to open every document coﬁtained on the four hard drives, read
every word, and then provide HFG with either copies or a detailed report on what was
uncovered. This depiction distorts the very nature of the Order. See sections 1.B. and L.
D., supré. In fact, the Order expressly precludes the production of documents by the
forensic expert to HFG and eliminates the concern the court of appeals raised in Texaco,
Inc. v. Dominguez, 812 S.W.2d 451, 455-56 (Tex.App. — San Antonio 1991, no writ).
HFG will never see the documents extracted from the hard drives, other than those
Weekley decides to produce.

II.  ISSUE NO. 2: The Order requires the forensic expert to index and search the
hard drives utilizing the designated search terms. The forensic expert is
performing an automated process and is not making any designations of
relevance. The Order merely provides a process by which the documents are

collected. Weekley then reviews those documents as it normally would. This
is not an abuse of discretion.

A. No Production of Irrelevant and Privileged Material is Required

The Order does not require the production of irrelevant or privileged material; the
opposite is true as the Order only requires Weekley to produce relevant, non-privileged
documents. The Order provides several protections against any disclosure of protected
information and merely provides a process to allow the documents on the hard drives to

be collected, reviewed, and produced by Weekley. See section LE, supra.
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B. The Privilege Log Procedure is Proper and References Rule 193.3

Weekley has mischaracterized the nature of the privilege log required under the

Order. Paragraph 5 of the Order states in part:

[Weekley] shall have the right to review the Extracted Data and designate
which documents or information such party claims are not relevant, not
discoverable, or subject to any claim of privilege or immunity from which they
are withheld under such claims, identifying such withheld documents by page
identification number, directory and subdirectory identification, statement of
claimed privilege or immunity from discovery, and brief description of the
information in question as is required by the Tex. R. Civ. P. 193.3.
(CR. at 43)" The Order calls for the production of a privilege log in accordance with
Rule 193.3 of the TRCP, and, consistent with that rule, it requires Weekley to identify the
privilege or immunity that is claimed. Any determination that a document is not relevant
or responsive is not an assertion of privilege or immunity, and the plain language of the
Order contemplated only the listing of privileged materials on the privilege log.
Likewise, the Order's requirement that the privilege log comply with Rule 193.3
undercuts Weekley's misguided argument regarding its having to disclose documents on a
log in contravention of Rule 193.3(c).”> The Order merely requires that any privilege log

be created in accordance with Rule 193.3.. .nothing more, nothing less.

III. ISSUE NO. 3: The Order requires Weekley to produce only relevant,
responsive, non-privileged documents. There is no presumption of relevance
under the Order. Weekley has the right to review the documents and to
assert any applicable privilege in accordance with the TRCP. As a result,
Weekley is not in danger of permianently losing substantial rights, and

" The Honza court interpreted an identical provision to require the producing party to provide a privilege
log covering the items it claimed to be privileged. Honza, 242 S.W.3d at 583.

' HFG's search terms will be applied only to calendar year 2004, HFG did not file suit until 2006, and did
not name Weekley as a party until 2007. The protections of Rule 193.3(c) extend only to comumunications to or
from a lawyer or lawyer's representative if they relate to the litigation in which the discovery is requested. TEX. R.
Civ. P. 193.3(c) (1),(2). Here, there should be no privileged documents that would require the protections of Rule
193.3(c). Therefore, any purported concerns relating to Rule 193.3(¢) are unfounded.
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Weekley has an adequate remedy at law.

To prove that its existing remedies are inadequate, a relator must establish that it is
"in danger of permanently losing substantial rights." Canadian Helicopters, Ltd. V.
Wittig, 876 S.W.2d 304, 306 (Tex. 1991). Weekley attempts to meet this burden by
alleging an imminent deprivation of its right to refuse to disclose information protected
by the attorney-client and confidential communications privileges. There is nothing in
the Order, however, preventing Weekley from exercising that very fight. Indeed, the
Order contains detailed protections designed to prohibit any unauthorized disclosure of
privileged or confidential information. See section LE., supra.

Furthermore, Weekley's alleged fear that it will be injured because it will have to
review documents that turn out to be irrelevant is unfounded; a producing party always
has the responsibility to review a given universe of documents and to make the
determinations of privilege, responsiveness, and relevance. That is how discovery always
works, and having to engage in that process does not constitute a loss of any permanent
rights. Weekley has failed to show that any substantial right will be lost if mandamus
review is denied; thus, Weekley has not proved that it has no adequate remedy at law.

CONCLUSION AND PRAYER

The trial court did not abuse its discretion by entering the Order. HFG
respectfully requests that this Court deny Relator's Petition for Writ of Mandamus, and it
additionally prays for all further and other relief, in law or in equity, to which it may be

justly entitled.
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VERIFICATION

STATE OF TEXAS §

§
COUNTY OF DALLAS §
Before me, the undersigned authority, on this day personally appeared Christopher H.
Rentzel, the person whose name is subscribed below and who, upon his oath and based
on personal knowledge stated (i) he is the attorney of record for the Real Party in Interest
- in this proceeding and in the underlying case; (ii) as a result of his position as counsel for
the Real Party in Interest in the underlying case and through his participation in the
proceedings leading to the signing of the order at issue in this proceeding, he is
personally familiar with the facts giving rise to this proceeding; (iii) the facts stated in
this Response to Relator's Petition for Writ of Mandamus (the "Response") are true and

correct; and (iv) the documents in both the appendix and the record submitted with this
Response are true and correct copies of the original documents. -

(heh ol i

hristopher H. Rentzel

SUBSCRIBED AND SWORN TO BEFORE ME by Christopher H: Rentzel, on this 16th
day of October, 2008, to certify which, witness my hand and seal of office.

%ﬂ/f, (O S

st TRENA LYNN JACKSON -
SFR Notary Publi, State of Texas Notary Public, State pf Texas
b 5§ My Commission Expires
ey Aprit 05, 2012

“imny
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CERTIFICATE OF SERVICE

Pursuant to the Texas Rules of Appellant Procedure, the undersigned hereby
certifies that on the 16™ day of October , 2008, a true and correct copy of the foregoing is
being served via Federal Express on"

Honorable Anne Ashby,

Presiding Judge, 134™ Judicial District Court
600 Commerce Street, Box 428

Dallas, Texas 75202

(214) 653-7546 (Telephone)

Craig T. Enoch

Winstead PC

401 Congress, Suite 2100
Austin, Texas 78701

(512) 370-2800 (Telephone)
(512) 370-2850 (Facsimile)

Joel W. Reese

Winstead PC

1201 Elm Street, Suite 5400
Dallas, Texas 75270-2199
(214) 745-5400 (Telephone)
(214) 745-5390 (Facsimile)

David F. Johnson

Winstead PC

777 Main Street, Suite 1100
Fort Worth, Texas 76102
(817) 420-8200 (Telephone)
(817) 420-8201 (Facsimile)

hristopher H. Rentzel ﬂ
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