






































It was plaintiffs' burden to establish relevancy and an inability to discover
the information sought from other sources. Plaintiffs failed to present any
evidence and wholly failed to meet their burden.®

According to HFG's own caselaw, a party moving to compel does have a burden to
produce evidence to support the motion. That is especially true regarding sensitive
personal financial information such as a tax return—the kind of information that could be
caught in HFG'SI fishing nets in this case if computer exploration was allowed.

HFG hinges its entire argument on In re Honza, 242 S.W.3d 578 (Tex. App.—
Waco 2008, original proceeding). It is inapposite. In that case, there was evidence that
electronic data would exist. Hefe, there is no evidence that any emails from 2004 would
exist — in fact, the evidence is exactly contrary (2 R.R. at 39-40). The information
requested in this case is different from that in Honza, and the orders create substantially
different burdens on the responding parties. Producing metadata regarding changes to
one specific agreement, as in the Honza case, is considerably less burdensome. Sifting

‘through mountains of information compiled by using twenty incredibly overbroad terms,
and creating a log entry for each document not produced and regardless of relevance, is a
burden of significantly greater magnitude. No authority in Texas supports the trial court's
order in this case.

Finally, HFG argues that the order merely requires the use of "an independent,
neutral expert." Response at 2. The order requires Weekley to produce its computers to
Rand Sluder, Darrell Lane, Dustin Spinks, and Earl Sleeper of PricewaterhouseCoopers

Advisors (C.R. at 42). HFG selected these "experts." HFG contacted them, retained

8 894 S.W.2d at 781.



them, and wiltl pay them. The Texas Rules of Civil Procedure do not define the term
"retained” in relation to an expert. See TEX. R. Civ. P. 194, 195. But surely, when a
party hires the expert, that is a retained expert. There could be no other definition. In
sum, Weekley has been ordered to produce its computers to HFG's experts for a broad
fishing expedition. |
As importantly, the trial court's order does not provide protections that other
jurisdictions have instituted. For example, in a case that HFG has cited as authority, the
court protected the defendant by providing: "After the expert has been selected, all
coﬁlmunications between the expert and plaintiff's counsel shall take place either in the
presence of defendant's counsel or through written or electronic communicatibn with a.
copy to defendant's counsel." There is no such protection ordered in this case. In fact,
the order provides that HFG can potentially view the experts' computer screens during the
searching under certain circumstances, yet does not proVide that Weekley can be present
(CR. at 43, 99 2, 9). To be sure, the order provides that if during the process of
reviewing the files on the hard drive, HFG observes information thét is privileged or
confidential, that observation will not waive Weekley's privilege or right to
confidentiality (C.R. at 45, § 8). But that can hardly be described as a protection of
Weekleys' confidential or privileged information. Moreover, Weekley will have to

produce a copy of each irrelevant document—many of which will be highly

® See Simon Prop. Group, L.P. v. MySimon, Inc., 194 F R.D. 639, 642 (S.D. Ind. 2000).
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confidential—designated by HFG's experts to the trial court (C.R. at 44). The order in

this case does not protect Weekley's or its employees' rights.

IV. HFG Did Not Comply With The Requirement To Produce Evidence Of Good
Cause To Make Weekley Produce Its Computers.

HFG did not even comply with the requirements in other jurisdictions that
condone computer production. These other jurisdictions (federal and state) require a
showing of good cause, or evidence of bad faith or spoliation before a court may resort to
ordering a party to produce entire computers. One court aptly described the policy
concerns in allowing one party's experts to search databases of another that militate in

favor of requiring the party moving for computer production to show good reasons for the

intrusion:

The discovery process is designed to be extrajudicial, and relies upon the
responding party to search his records to produce the requested data. In the
absence of a strong showing that the responding party has somehow
defaulted in this obligation, the court should not resort to extreme,
expensive, or extraordinary means to guarantee compliance. Imaging of
computer hard drives is an expensive process, and adds to the burden of
litigation for both parties, as an examination of a hard drive by an expert
automatically triggers the retention of an expert by the responding party for
the same purpose. Furthermore, as noted above, imaging a hard drive
results in the production of massive amounts of irrelevant, and perhaps
privileged, information. Courts faced with this inevitable prospect often
erect complicated protocols to screen out material that should not be part of
discovery. Again, this adds to the expense and complexity of the case.

This court is therefore loathe to sanction intrusive examination of an
opponent's computer as a matter of course, or on the mere suspicion that the
opponent may be withholding discoverable information. Such conduct is
always a possibility in any case, but the courts have not allowed the
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requesting party to intrude upon the premises of the responding party just to
address the bare possibility of discovery misconduct.'®

Courts have acknowledged that searching a computer is like giving a party access to an
opponent's warechouse of documents: "Consequently, without a qualifying reason,

plaintiff is no more entitled to access to defendant's electronic information storage

systems than to defendant's warehouses storing paper documents.""’

Applying Federal Rule 34(a), the Eleventh Circuit in In re Ford Motor Co., held
that, without a factual finding of non-compliance with discovery rules, it is an abuse of

discretion to allow a requesting party to have direct access to a responding party's data

12

bases.”” More recently, in Butler v. Kmart Corp, the district court denied a movant's

request that its expert be allowed to search the responding party's computers because

there was no showing of any bad acts:

Plaintiff requests that this court order Kmart "to provide [p]laintiff and
[p]laintiff's expert open access to Kmart's home office databases...." FED.
R. Civ. P. 34(a) does not generally give the requesting party the right to
search the responding party's records. In re Ford Motor Co., 345 F.3d at
1317. In an instance where the responding party has acted improperly, the
court may, in its discretion and to preserve discoverable information,
respond accordingly. The plaintiff has produced no evidence
demonstrating that Kmart has acted improperly. As such, this court will not

' Diepenhorst v. City of Battle Creek, Case No. 1:05-cv-734, 2006 U.S. Dist. LEXIS
48551, *10-11 (W.D. Mich, June 30, 2006) (internal citation omitted).

"' See Scotts Comp. LLC v. Liberty Mut. Ins. Co., No. 2:06-CV:899, 2007 U.S. Dist.
LEXIS 43005 (S.D. Ohio June 12, 2007). See also Williams v. Mass. Mut. Life Ins. Co.,
226 F.R.D. 144, 146 (D. Mass. 2005).

12345 F.3d 1315, 1317 (11th Cir. 2003).
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provide the plaintiff with unfettered access to Kmart's computer
databases."

Not only is there no evidence of any bad acts by Weekley in this case, the
evidence shows the contrary——that Weekiey complied with the discovery requests and
acted in good faith (C.R. at 301). And the trial court expressly found "that Weekley
Homes has acted in good faith in locating and producing documents requested by the
Plaintiff." (C.R. at 301). Therefore, even if HFG were filing its "motion to access
computers” in federal or some other state court, that court wo.uld abuse its discretion in

granting HFG's motion based on the record in this case.

V. HFG's Search Terms Are An Unabashed Fishing Expedition And Are
Outside The Scope of Discovery

HFG, in its response, does not attempt to justify the twenty-one incredibly
overbroad terms that its experts will use to search through Weekley's computers. Those
termsr are: slope stability, retaining wall, Holigan, HFG, fence, mow!,m landscap!,
screening wall, LS, limited site, alpha, entry, earnest money, legacy, defective, Lot 1,
Lot 8, grading, substantial completion, letter of credit, and site concrete. Nor has HFG

described how these terms will lead to the discovery of any relevant information.

'3 No. 2:05-CV-257-P-A, 2007 U.S. Dist. LEXIS 61141 (N.D. Miss. August 20, 2007)
(emphasis added).

4 The use of the exclamation point ("!") at the end of the word means that the search will

pick up any term starting with those letters. So, "Mow!" would pick up mowing, mowed,
mown.
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This Court stated, "Discovery is a tool to make the trial process more focused, not
a weapon to make it more expensive."” Discovery is not a "fishing expedition."'®
Rather, requests for discovery must be tailored to include only matters relevant to the
case.!” And the requesting party has the sole responsibility to tailor its discovery requests
—not the court or the responding party.'® Here, HFG failed to meet its burden to
natrrowly tailor its search terms and describe how each term will lead to the discovery of
admissible evidence. It failed to do so, probably because it couldn't. These terms are just
so overly broad, there is no justification.

The Order requires Weekley to produce its entire electronic filing cabinet—the
hard drives—for rummaging by HFG's experts. HFG's experts will then search with
terms such as "defective,” "fence,” "mow!," "Lot 1," "grading," and "letter of credit" that
contain no scope limitations (C.R. at 49). Inevitably, HFG's experts will capture
irrelevant documents, privileged documents, sensitive employee information, trade secret
information, and information regarding other lawsuits (C.R. at 40). If the computer has a
document dealing with a "defective" heart valve of a Weekley employee—it would be

accessed by HFG's experts and required to be either produced to HFG or detailed on a log

" In re Allstate County Mut. Ins. Co., 227 S.W.3d 667, 668 (Tex. 2007).
' K Mart Corp. v. Sanderson, 937 S.W.2d 429, 431 (Tex. 1996).

' In re Am. Optical Corp., 988 S.W.2d at 713; Texaco, Inc. v. Sanderson, $98 S.W.2d at

814; see also In re Weir, 166 S.W.3d 861, 864 (Tex. App.—Beaumont 2005, orig.
proceeding).

'8 See In re TIG Ins. Co., 172 S.W.3d 160, 164 (Tex. App.—Beaumont 2005, orig.

proceeding); In re Sears, Roebuck & Co., 146 S.W.3d 328, 331 (Tex. App.—Beaumont
2004, orig. proceeding).
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and a copy produced to the trial court for review. The trial court abused its discretion in

requiring the production of overly broad, irrelevant documents and condoning an

improper fishing expedition.'®

VL. A Plain Reading Of The Order Burdens Weekley With An Unprecedented
Document Log Requirement

The trial court's order reverses the parties' discovery burdens and imposes a new
burden on a responding party-—to prepare a log identifying all withheld documents,
including those that are irrelevant. The order allows HFG's agents to rummage through
Weekley's computers, tagging documents at their choice. Weekley must then itemize and
identify any document it does not produce. Indisputably, this improperly reverses the
parties' discovery burdens. See TEX.R. CIv. P. 196 4.

Under the order, Weekley must identify all withheld documents on a log and
prpvide a reason why they are not being prdduced (C.R. at 44). HFG essentially
concedes the order is overly broad because HFG offers a strained reading—that the order
merely directs Weekley to comply with Texas Rule of Civil Procedure 193.3—which is
patently wrong. The order states that Weekley must "designate"” which documents are
"not relevant" and "identify[] such withheld documents. . . " (C.R. at 44). The reference
to Rule 193.3 in the sentence only modifies the last clause dealing with the description of
the information. The reference to Rule 193.3 does nothing to limit the plain words of the
order that Weekley must list on a log every document withheld whether based on

privilege or irrelevancy. Moreover, paragraph 6 of the order provides that Weekley has

¥ See Balfour Beatty Rail, Inc. v. Vaccarello, 2007 WL 169628 (M.D. Fla. 2007).
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to furnish a copy of the privilege log to the trial court, "along with copies of all materials
on which such privileges or other claims aré made.” (C.R. at 44). This additional
language makes it clear that the privilege log does not include just any documents
retained due to privilege but also includes any documents retained on "any other claim"
such as irrelevancy. Additionally, Weekley will have the added expense of producing
copies of all these wide-ranging, irrelevant documents to the trial court. (C.R. at 44).

HFG attempts to alter the written words in the order by referring to the trial court's
oral statement at the hearing. But at best, the trial court's statement is ambiguous, as the
court states that Weekley is to make a privilege log and determine what documents are
relevant (2 R.R. at 60). Even if the court's oral statement suggested something different,
the court's written order controls, and it expressly requires a log as to all documents
withheld, whether privileged or irrelevant.”’ In short, the order imposes a new and
burdensome log requirement on Weekley that has no support under Texas discovery
rules. Consequently, the trial court abused its discretion.

PRAYER
Weekley prays that the Court grant its Petition for Writ of Mandamus, and that
this Court direct the trial court to vacate its order. Weekley further requests all other

relief to which it is entitled.

2 See Allen v. Allen, 646 S.W.2d 495 (Tex. App—Houston [1st Dist.] 1982, no writ);
Kostura v. Kostura, 469 S.W.2d 196, 198 (Tex. Civ. App.—Dallas 1971, writ ref'd n.r.e).
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